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B E T W E E N  

 

MARCUS BRAUER 
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and 

 

 

CANADA (ATTORNEY GENERAL) 

Respondent 

 

Memorandum of Fact and Law 

 

Overview 

 

1. As a condition of service, a soldier of the Canadian Armed Forces may be posted or 

deployed with very little or no notice to serve anywhere in the world. It is that soldier’s 

duty to deploy, with no say or choice in the matter. To turn down a posting or 

deployment could have a detrimental effect on the career progression of a soldier. 

 

2. For postings within Canada, a soldier will be forced to uproot their family and children 

and move house, their children will need to be enrolled into new schools, and they will 

need to establish themselves into a new community. In general, for Officers, the 

average posting period is between two to five years.  

 

3. Because of these unique exigencies of service, there are benefits conferred upon 

soldiers when they are posted to a new place of duty. These benefits include a house 

hunting trip, and costs of moving their furniture and effects and real estate and legal 

fees being absorbed by the Crown. 
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4. This case concerns one specific benefit offered to soldiers upon posting under the 

Home Equity Assistance program. Briefly stated, this program outlines that, should a 

soldier be posted during a depressed real estate market, the Crown will offset any loss 

from the sale of their home.  

 

Facts 

 

5. This case concerns the same facts as from Brauer v. AGC 2014 FC 488. These facts are 

not contested, and neatly summarized by the Honourable Justice Mosley as follows
1
: 

 

[1] Major Marcus Brauer has served in the Canadian Forces (CF) since 1988. Over 

those 26 years, he has been posted to Sault Ste. Marie, Ottawa, St-Jean-sur-

Richelieu, Petawawa, Afghanistan, Borden, Edmonton and Halifax. He and his 

wife have five children who range in age from 4 to 13. Their last move to Halifax 

resulted in an $88,000 loss to the family on the sale of their home in a 

community, Bon Accord, outside Edmonton. That loss was partially offset by a 

payment of $15,000 under the Canadian Forces Integrated Relocation Program 

Directive (2009) (CFIRP Directive). Major Brauer contends that the full amount 

of the family’s loss should be covered under the CFIRP Directive as Bon Accord 

was a “depressed market area”, as specified in section 8.2.13 of the CFIRP 

Directive, when they had to sell their home because of his transfer to Halifax. 

 

 [… … …] 

 

[4] The posting to Canadian Forces Base (CFB) Edmonton occurred in 2007 when 

the applicant was stationed at CFB Borden. It was in conjunction with a 

promotion to the rank of Major. At the time, the applicant and his wife had three 

children and she was pregnant. He was concerned about the cost of housing in 

                                                        
1
  Applicant Record, Tab 4, pp. 1-10. 
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Edmonton and wrote to his career manager requesting a posting in Ontario or the 

East Coast: 

 

I have done an initial assessment of the impact on my family 

with a posting to EDMONTON and it revealed several issues 

which would be minimized if a posting closer to home were 

available. They are as follows: 

[…] 

d. Cost of housing in EDMONTON, a suitable home will cost 

no less than $400,000-$450,000 for three children and 2 pets, 

this is beyond our means and PMQs [private married 

quarters] are not currently available (long waiting list). This 

financial strain would add to an already stressful situation. 

 

[5] Major Brauer was advised in response that if he did not move to Alberta he 

would not be able to keep his rank and would likely be posted to CFB Edmonton 

regardless. In preparation for the move, he applied for on-base rental 

accommodations, but there was a two-year waiting list for private married 

quarters (PMQs). Civilian rentals cost more per month than a mortgage. Major 

Brauer and his wife considered that buying a home was the only viable option. 

On June 5, 2007 they bought a modest two-story house in Bon Accord, Alberta 

for $405,000. 

 

[6] Bon Accord is located 40 kilometres north of Edmonton. Major Brauer’s 

uncontradicted evidence is that “the municipality of Bon Accord has a population 

of approximately 1,500 and its own municipal town council, mayor and civic 

services.” 

 

[7] In 2010, Major Brauer was relocated to CFB Halifax. On April 26, 2010, the Bon 

Accord house was listed with a real estate agent for the suggested price of 
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$349,000. This list price was $46,000 less than what the family had paid. On 

May 4, 2010, the list price was reduced to $329,000. The reason, provided by 

Major Brauer and his real estate agent, is that the housing market in Bon Accord 

had dramatically declined since 2008 based on announcements that multi-billion 

dollar industrial projects in the region were on hold, potentially permanently. The 

house was eventually sold for $317,000, resulting in an $88,000 loss for Major 

Brauer and his family. The loss was financially devastating to the family and 

beyond their capacity to absorb.  

 

[8] On May 10, 2010, Major Brauer sent a request to the CF Director of 

Compensation and Benefits Administration (DCBA) for Home Equity Assistance 

(HEA) beyond the generally applicable $15,000 maximum under the CFIRP 

Directive. In accordance with the CFIRP Directive, Major Brauer included a Bon 

Accord market analysis prepared by a member of his realtor team, Mr Brad 

Redekopp, who indicated that the market in Bon Accord had suffered a 23.11% 

decline due to reasons particular to the area. He noted that while 30 houses had 

sold in Bon Accord in 2007 and 40 in 2008, only 6 had been sold as of May 

2010. The realtor reviewed the local economic factors that had depressed the real 

estate market in Bon Accord in 2010. These included postponement of local 

pipeline development and construction of the Suncore and Petro-Canada 

upgraders, attributed to the global credit crunch, plunging crude oil prices and 

cost increases.  

 

[9] On June 1, 2010, Major Brauer’s request was forwarded to a DCBA Adjudicator. 

On July 9, 2010, the DCBA Adjudicator denied Major Brauer’s request for 

reimbursement of 100% of his equity loss through HEA. The DCBA Adjudicator 

noted that “… TBS has advised DCBA that there are/were no designated 

depressed markets in Canada. As such, the [grievor’s] req for 100% HEA loss 

from Core is denied.”  
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[10]  Major Brauer submitted a grievance from this decision to the Director General 

Canadian Forces Grievance Authority (DGCFGA) on July 13, 2010. He sought a 

reversal of the DCBA decision arguing in part that he had been provided with a 

generic denial and that his request had not been assessed by the TBS, as it should 

have been in accordance with the CFIRP Directive. 

 

[… … …] 

 

 [16]  The CDS [Chief of Defence Staff], General Walter Natynczyk [acting as the 

Final Authority grievance adjudicator] … granted partial redress to Major 

Brauer’s grievance. He wrote that he did not have the authority to grant Major 

Brauer relief from his situation, but would direct DGCB to prepare and transmit 

his HEA submission to TBS in accordance with the CFIRP Directive for 

evaluation of depressed market status. He also indicated the following: 

 

[…] I note that DCBA did not forward your submission for 

TBS evaluation stating that the TBS had advised that there 

were no locations in Canada designated with depressed 

market status in 2010. However, I find that you made a very 

good case for depressed market status and that it appears that 

your community of Bon Accord, which experienced a decline 

of 23.11%, presents precisely the type of depressed situation 

contemplated in the HEA policy. That being said, I also 

understand that the TBS evaluates depressed market status 

based on “areas”, which in your case is the Edmonton area. In 

2009, TBS determined that the housing market in the 

Edmonton area had declined by 12%, well short of the 20% 

decline required for full reimbursement under the HEA 

program. However, other than a verbal advisory from the 

TBS that there were no depressed markets in Canada in 2010, 
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there is nothing concrete regarding the market decline for that 

timeframe. Therefore, based on the case you presented and 

the requirement of the policy, combined with the lack of 

clarity regarding the status of the housing market in the 

Edmonton area in 2010, I find that there is sufficient 

justification to indicate that your submission should have 

been forwarded to the TBS for evaluation and I will direct 

DCBA to do so forthwith. This leads me to the next issue, 

which concerns the definition of “community” as it applies to 

the CFIRP policy. 

 

Definition of community. In your representation of 22 March 

2011, you emphasize that Bon Accord is not a suburb of 

Edmonton, in other words, that it is a community in its own 

right. You explain that it is 40 kilometres away from 

Edmonton, has its own mayor, charter, taxes and services and 

in fact, does not use any Edmonton services. However, the 

TBS considers Bon Accord to be part of the Edmonton area 

and as the Edmonton area apparently did not meet the 20% 

criteria for depressed market status at the time in question, the 

TBS is not prepared to confer such status on any particular 

location within that area. However, as has been previously 

noted by both the CFGB and CFGA, although the CFIRP 

clearly refers to a “community” with regard to the HEA 

program, the policy does not provide a definition of the term. 

In fact the TBS’ broad application of the term “community” 

has caused a number of service members in similar situations 

to yours, to be impacted to an extent that may well never have 

been envisioned. As indicated in the CFGB findings and 

recommendations, I am aware of the issue and have asked the 
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DGCB to work with the TBS to rectify this deficiency. 

Therefore, based on my previous direction regarding the 

definition of “community,” I will not address this issue any 

further in the context of your grievance but will direct DGCB 

to use your situation to assist in its negotiations with the TBS 

as it provides yet another example of a CF member/family 

placed in an untenable situation with little recourse due to the 

confusion surrounding the term “community.” [my 

emphasis].   

 

[17] By letter dated October 24, 2011 the DCBA requested TBS approval for 100% 

reimbursement of HEA for Major Brauer in accordance with the CFIRP 

Directive provisions. The letter specifically asked for consideration of Bon 

Accord, Alberta as a depressed market area and stated that this would be “fair, 

equitable and in line with current CFIRP [Directive] benefits providing that 

Edmonton is deemed as a depressed market.” 

 

II.     DECISION UNDER REVIEW: 

 

[18]  The TBS took seven months to render a decision on the request submitted by the 

DCBA. TBS denied the request to have Bon Accord, Alberta designated as a 

depressed market for 2010 in a letter to the DCBA, dated July 17, 2012, signed 

by Edith Kehoe, Senior Director, National Joint Council Support and Union 

Engagement, Compensation and Labour Relations. While Ms Kehoe conveyed 

the decision in her letter it had been approved by Michelle d’Auray, then 

Secretary to the Treasury Board, based on an internal memorandum prepared by 

a Policy Analyst in Ms Kehoe’s directorate. Ms d’Auray was the ultimate 

decision-maker. 
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[19]  Ms Kehoe’s letter noted that had the request been granted, the CF would have 

been authorized to reimburse Major Brauer, “and potentially other similarly 

affected Canadian Forces members up to 100% of the loss on the same of his 

home in 2010”. The decision letter reads in part: 

 

The review of Bon Accord for designation as a depressed 

market has been completed. For the purposes of the review, 

Bon Accord was considered to be part of the Edmonton 

metropolitan area. […] 

 

Although Major Brauer personally lost more than 20% on the 

sale of his home, the average home cost in the Bon 

Accord/Edmonton area for all homes only declined by 2.9% 

between 2007 and 2010. This indicates a market adjustment 

from an inflated market to a more stable, balanced market 

and falls far short of the 20% threshold necessary for a 

market to be designated as depressed as articulated in the 

CFIRP Directive. 

 

Analysis of all the data for the period in question, including 

economic indicators such as the unemployment statistics and 

housing starts, indicate that the economy in Bon Accord was 

stable and the housing market was balanced. Accordingly, the 

Treasury Board Secretariat in its capacity as Program 

Authority for the integrated relocation program has 

determined that Bon Accord, Alberta shall not be designated 

as a depressed market for 2010.  

 

6. Justice Moseley finds that “the TBS decision was unreasonable in the sense that it 

was not justified and was outside the range of acceptable outcomes defensible in 
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light of the facts and the law.”
2
 He grants the Application, remits the matter for 

reconsideration under direction that the real estate figures for Bon Accord be 

reconsidered as a distinct community (not part of Edmonton), and awarded costs to 

the Applicant on a full indemnity basis.
3
 

 

Facts Cont’d - Actions since the Mosley J decision 

 

7. Following Mosley J’s decision, the Treasury Board Secretariat hired Acumen Real 

Estate Inc (“Acumen”) to perform a reassessment as to whether the community of 

Bon Accord, Alberta could be considered a depressed market between 2007 - 2010. 

On November 21, 2014 Acumen completed their Study.
4
  

 

8. Following receipt of the Acumen Report, a panel made up of three Treasury Board 

Secretariat officials reviewed the Acumen Report and conclude that Bon Accord 

was not a depressed market in 2010 when the Applicant sold his residence.
5
 The 

panel allegedly considers representation made by the Applicant through counsel that 

notes the following fatal flaws: 

 

a. “The Report contains two analyses. First, a macro analysis that relies on the 

(admitted) “nonsensical”
6
 sample size of six sales in the first five months of 

2010 to demonstrate an 11.79% decline and a “recovery” in Bon Accord. 

                                                        
2
  Applicant Record, Tab 4, pp. 28-29. 

 
3
  Applicant Record, Tab 4, pp. 30. 

 
4
  A copy of this Report is within the Certified Tribunal Record dated June 23, 2015, Tab 3. Applicant 

Record, Tab 2(a). 

 
5
  Certified Tribunal Record dated June 23, 2015, Tab 9. Applicant Record, Tab 2(b) 

 
6
  In their written submissions to Federal Court, at para 54, the Treasury Board has opined consideration of 

six properties to determine market depression would be “nonsensical.” See Affidavit of Criag O’Blenes, 

Exhibit 2, page 17. 
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When the six sales of 2010 are combined with 2009 to obtain a proper 

sample size the analysis indicates a decline of 20.7%. 

 

b. The Report’s paired sales analysis technique relies on unexplained and 

subjective adjustments. Furthermore, the Report ignores that one of the 

houses, which happens to have been Major and Mrs Brauer’s home, was 

actually sold for a loss of 21.7%. Rather than use the exact same house (with 

some improvements) the Report uses a purportedly similar house and then 

made unexplained and admittedly subjective adjustments for variances. 

After using both the purchase and sale of Major and Ms Brauer’s home, 2 of 

the three pairs suffered a loss of greater than 20%.”
7
 

 

9. On March 30, 2015 the Secretary of the Treasury Board Secretariat recommends 

that the Panel decision be accepted, and that no compensation be awarded to the 

Applicant.
8
  

 

10. On April 7, 2015 the Director Compensation and Benefits received notice from 

Treasury Board Secretariat that Bon Accord was not a depressed market in 2010. 

The Applicant’s request for full recovery of costs associated with the sale of his 

home was therefore denied.  

 

  

                                                        
7
  Certified Tribunal Record dated June 23, 2015, Tab 4. Applicant Record, Tab 2(c). 

 
8
  Certified Tribunal Record dated June 23, 2015, Tab 9. Applicant Record, Tab 2(b). 
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Law 

 

11. The Canadian Forces Integrated Relocation Program directive provides Canadian 

Armed Forces members with financial assistance if they suffer equity losses when 

relocating.  

 

12. There are two types of support. First, members can apply for reimbursement of up 

to 80% of their loss, to a maximum of $15,000. Second, members can apply for 

reimbursement of up to 100% of their loss if they relocate from a depressed market.  

 

13. The Canadian Forces Integrated Relocation Program defines a depressed market, as 

established by Treasury Board Secretariat, as a community where the housing 

market has dropped by more than 20%. 

 

14. The Directive itself can be found at Annex A to Justice Mosley’s original decision
9
, 

and is excerpted here: 

 

8.2.13 Home Equity Assistance (HEA) 

 

As per the HEA calculation criteria listed below, CF 

members who sell their home at a loss are entitled to 

reimbursement for up to 100% of the difference between the 

original purchase price and the sale price from specific 

funding envelopes as follows: 

 

Core benefit: 

▪  80% of the loss, to a maximum of $15,000; and 

▪  100% of the loss, in places designated as depressed 

market areas by Treasury Board Secretariat (TBS). 

                                                        
9
  Applicant Record, Tab 4, pp. 30-32. 
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Custom benefit: 

In excess of core entitlement. 

 

Personalized benefit: 

When all custom funds have been expended. 

 

HEA calculation criteria: 

▪   Properties selling for less than 95% of the market 

value require DCBA approval prior to qualifying for 

this benefit. Market value is to be based on the 

appraisal provided by CFIRP. 

▪   Capital improvements shall not be included in the 

calculation of HEA but may be claimed separately as 

per art 8.2.10. 

▪   Any reductions of the sale price based upon deferred 

maintenance shall not be included when calculating 

HEA. 

▪   The original purchase price for new home 

construction consists of costs:  

o   identified in the Building Agreement, and 

o   for initial landscaping which occurs within one 

year of occupancy (when not identified in the 

Building Agreement). 

 

Depressed market, as established by Treasury Board 

Secretariat, is defined as a community where the housing 

market has dropped more than 20%. 

 

Depressed market status may be evaluated when: 
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A CF member and the Realtor build a case for depressed 

market status by submitting the following documentation to 

DCBA through the CF Relocation Coordinator for review, 

DCBA will forward it to IRP Program Authority at Treasury 

Board Secretariat: 

 

1.      Personal introduction including an outline of changes 

in the local economy evident during the time at origin. 

 

2.    All pertinent information with respect to the purchase 

of the subject property. This would include the 

original purchase agreement, the current appraisal 

report, list of the capital improvements made to the 

property and the related costs. Also, the appraised 

value when originally purchased and any property 

assessments since the time of purchase. Regarding 

cost of construction, this will require submission of 

original receipts to confirm the original purchase 

price, if a building contract was not used. Capital 

improvements must be supported by original receipts 

only. 

 

3.      General and specific information on the geographic 

location and local economic state; i.e. the 

circumstances that may be happening in the 

surrounding areas such as mill closures, 

unemployment rate, school closures. Include relative 

newspaper articles, memos, and objective evidence of 

market decline. Also, include sale date, date offer 
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received, listing date list price, lowered list price and 

any home equity loss paid. 

 

4.      For real estate information:  

a.      Letter from Realtor expressing his/her 

professional opinion of the overall decline in 

the market since time of purchase; 

b.      Copies of comparable sales (similar type 

homes) that were concluded within the past 6 

to 12 months; 

c.      Number of current listings in various price 

ranges and number of days on the market; 

d.      Number of sales (year-to-date) in various 

price ranges and number of days on the 

market; 

e.      Number of sales during previous 2 years in 

various price ranges and number of days on 

the market; 

f.      Number of foreclosures (year-to-date) and 

same for previous 2 years; and 

g.      Current vacancy rates, and similar information 

from previous years. 

 

NOTE: All items must be labelled with a table of contents. 
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Standard of Review 

 

15. The Standard of Review of decisions by the Secretary of the Treasury Board 

Secretariat on policy issues was considered by Mosley J in Brauer v. Canada 

(AGC) 2014 FC 488. In that decision, the Honourable Justice Mosley writes: 

 

“The Supreme Court has given direction that where the question is one of 

the exercise of discretion or policy, deference will usually apply: Agraira v 

Canada (Minister of Public Safety and Emergency Preparedness), 2013 

SCC 36 (CanLII), [2013] SCJ no 36 at para 50. On that basis, and not 

without doubt about the matter, I find that the standard of review is 

reasonableness. In reaching that conclusion, the following statement by the 

majority of the Supreme Court in McLean v British Columbia (Securities 

Commission), 2013 SCC 67 (CanLII) [McLean] at para 38, offers some 

comfort: 

 

It will not always be the case that a particular provision 

permits multiple reasonable interpretations. Where the 

ordinary tools of statutory interpretation lead to a single 

reasonable interpretation and the administrative decision 

maker adopts a different interpretation, its interpretation 

will necessarily be unreasonable -- no degree of deference 

can justify its acceptance; see, e.g., Dunsmuir, at para. 75; 

Mowat, at para. 34. In those cases, the "range of reasonable 

outcomes" (Canada (Citizenship and Immigration) v. 

Khosa, 2009 SCC 12 (CanLII), [2009] 1 S.C.R. 339, at 

para. 4) will necessarily be limited to a single reasonable 

interpretation -- and the administrative decision maker must 

adopt it. 

 

http://www.canlii.org/en/ca/scc/doc/2013/2013scc36/2013scc36.html
http://www.canlii.org/en/ca/scc/doc/2013/2013scc36/2013scc36.html
http://www.canlii.org/en/ca/scc/doc/2013/2013scc67/2013scc67.html
http://www.canlii.org/en/ca/scc/doc/2009/2009scc12/2009scc12.html
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[my emphasis added].
10

 

 

16. It was unreasonable for the Secretary of the Treasury Board Secretariat to determine 

that the town of Bon Accord was a depressed market. There is only one reasonable 

interpretation to the data collected by Acumen, and this confirms a depressed 

market at the time that the Applicant sold his home.   

 

Argument 

 

17. The Report prepared by Acumen does not achieve the required direction of Mosley 

J’s decision. For this reason, it should not have been relied upon by the Secretary of 

the Treasury Board Secretariat as it was fatally flawed, and these flaws were known 

to the decision maker, who ignored them in favour of her decision. For this reason, 

the decision was not within the range of possible outcomes reasonably available to 

her.  

 

Edmonton and Bon Accord are meant to be mutually exclusive communities 

 

18. In Brauer v Canada, 2014 FC 488 Justice Mosley specifically directs that the 

Applicant’s Home Equity Assistance application be reconsidered:  

 

“with the direction that the Town of Bon Accord be considered the 

community for determination whether it was a depressed market in 2010, 

not Edmonton.”
11

  

 

                                                        
10

  Brauer v. Canada (AGC) 2014 FC 488. Applicant Record, Tab 4. 

Agraira v Canada (Minister of Public Safety and Emergency Preparedness), [2013] SCJ no 36 is at Tab 5 

of the Applicant Record.  

McLean v British Columbia (Securities Commission), 2013 SCC 67 is at Tab 6 of the Applicant Record.  

Canada (Citizenship and Immigration) v. Khosa, [2009] 1 S.C.R. 339 is at Tab 7 of the Applicant Record.  

 
11

  Applicant Record, Tab 4, p.29. 
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The purpose of the matter being remanded for reconsideration was to determine 

whether or not the community of Bon Accord could be considered a depressed 

market – independent of Edmonton. 

 

19. In their Report, contrary to Judicial direction, Acumen states: “The purpose and 

intended use of this report is to determine whether the Edmonton CMA region can 

be considered a Depressed Market over the period of June 2007 to May 2010.”
12

 

This clearly indicates that the entire Report prepared by Acumen is of no value 

because the census metropolitan area of Edmonton is completely irrelevant. 

Moreover:  

 

a. The Report’s consideration of the Edmonton Census Metropolitan Area, the 

condominium market in Edmonton neighbourhoods of Eaux Claires and the 

Edmonton subdivision of Brintnell is also completely irrelevant and contrary 

to the Federal Court order; and 

 

b. ** The Panel excludes some data on the assumption that some properties 

were sold as lots only.
13

 The CFIRP directive does not differentiate between 

vacant lots and lots with homes, and so this differentiation should not have 

been made.  The impact on the calculation was a prejudice to the Applicant, 

and an admitted reduction in market loss from 23.1% to 17.1 %. (Threshold 

is 20%). 

 

20. Even though the Acumen Report makes conclusions about Bon Accord, they are 

being influenced by the market conditions in Edmonton – which is a distinct 

“community” of no comparative value. By performing such comparative analysis, 

the Acumen Report is fatally flawed, and this was known to Treasury Board 

                                                        
12

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 12 of Report, line 1. Applicant Record, Tab 2(a). 

 
13

  Certified Tribunal Record dated June 23, 2015, Tab 9, p.3, bullet 4. 
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Secretariat.
14

 Because of this, the Treasury Board Secretariat’s subsequent reliance 

on this Report is wrongful and unreasonable.  

 

Irrelevant data 

 

21. The Acumen Report rightly states that: “there is insufficient sales in the Town of 

Bon Accord to draw any statistically relevant conclusion”
15

 concerning variance. 

They then make conclusions and rely upon on this irrelevant sample size – this is 

wrong. Moreover, insufficient sales may be an indicator of a depressed market 

itself.  

 

22. Incorrect or poor quality input will always produce faulty output. It appears that 

Acumen admit that they have insufficient information, but then draw conclusions 

based on this irrelevant data – to the detriment of the Applicant. The reasons for 

doing so are unknown, but raise concern about the quality and veracity of the entire 

Report.  

 

Reliance on subjective standards 

 

23. Acumen writes that, according to their analysis there is, “a decrease in the average 

price of homes between 9% and 23%.”
16

 They then make several “adjustments” to 

come to the Treasury Board Secretariat’s desired result. Acumen write that, “these 

adjustments, although supported through market evidence, are somewhat subjective 

in nature.”
17

 Acumen admits that “The upper end of the range is just above the 20% 

                                                        
14

  This was outlined in a letter to the Treasury Board Secretariat from the Applicant’s legal counsel on 

December 12, 2014, and is at Tab 4 of the Certified Tribunal record. Applicant Record Tab 2(c). 

 
15

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 29 of Report, para 5. Applicant Record, Tab 2(a). 

 
16

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 30 of Report, line 5. Applicant Record, Tab 2(a). 

 
17

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 30 of Report, lines 8-9. Applicant Record, Tab 

2(a). 
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metric for classification as a Depressed market”
18

 but then, citing variance, 

recommend that this be rejected because other adjusted calculations demonstrate the 

opposite.  

 

24. The reason given for recommending that the depressed market statistics be 

discounted is because this is “paired sales data.”
19

 This is irrelevant. According to 

the Statement of Work, the analysis that Acumen was hired to perform was to be 

“based on data associated with the housing market for all types of dwellings in 

combination with the economic conditions in a geographical location.”
20

 The 

discounting of paired sales data, therefore, is wrongful, and should not have so 

easily been discounted.  

 

25. Instead of accepting the Paired Sales data for Bon Accord, Acumen accepts the 

“macro economic analysis of the sales both in the Edmonton CMA and Town of Bon 

Accord” because it is “more objective.”
21

  

 

26. The problem with Acumen’s approach is that this is not what was ordered by 

Moseley J nor was it the objective of the statement of work that Acumen was paid 

to perform.  

 

  

                                                                                                                                                                         
 
18

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 30 of Report, line 11. Applicant Record, Tab 

2(a). 

 
19

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 32 of Report, para 2, line 7. Applicant Record, 

Tab 2(a). 

 
20

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 41 of Report, Background, para 2, line 3. 

Applicant Record, Tab 2(a). 

 
21

  Certified Tribunal Record dated June 23, 2015, Tab 3, p. 32 of Report, para 2, lines 8-9. Applicant Record, 

Tab 2(a). 
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Failure to follow instructions 

 

27. The Statement of Work requires that Acumen deliver, “an updated report 

specifically addressing the change in market conditions for residential properties in 

the community of Bon Accord.”
22

 The Statement of Work requires that Acumen 

consider “Any known or planned … activity that has had a significant impact on the 

residential market.”
23

 This essential requirement was not considered by Acumen.  

 

28. Though the Acumen Report considers the effect of the 2008 financial crisis on the 

Edmonton CMA, it fails to consider these events in the context of Bon Accord. As 

outlined in representations to the Treasury Board Secretariat by the Applicant, prior 

to the decision being made:  

 

“Bon Accord is located in Alberta’s Industrial Heartland, north of the City 

of Edmonton. As a small community in that location, the effects o f the 

deferral of major energy projects would undoubtedly be much more acute on 

Bon Accord than the more economically diverse capital city of Edmonton. 

By doing so, the Report repeats the mistakes made in the previous 

consideration that were criticized by the Federal Court: 

 

[55] Aside from the Bon Accord Community Profile, all of this material 

dealt with the Edmonton housing market. This suggests that the analyst 

focused her research, such as it was, on house prices in that city. There is 

no indication in the record as to what the analyst’s qualifications were to 

conduct this research or to provide a thorough and accurate report on the 

market conditions in Bon Accord, or Edmonton for that matter. It appears 
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that no consideration was given to the differences between Edmonton, a 

major urban centre with a diversified economy and population of about 1 

million and Bon Accord, a small town linked to the oil industry. Nor does 

the respondent’s record reflect that the community Major Brauer and his 

family belonged to was Bon Accord, not Edmonton. 

 

[56]  There appears to have been no attempt by TBS to assess why the 

housing prices dropped so dramatically in Bon Accord, other than to note 

that there were only a few homes sold there in 2010. That being the case, 

why did it happen if not due to local economic factors which did not 

seriously affect the Edmonton market?”
24

 

 

29. This was disregarded by the decision maker, who proceeded to adopt the Acumen 

Report, despite actual knowledge of its flaws, and conclusions not being within the 

spirit of Justice Mosley’s decision.  

 

Summary 

 

30. The Report prepared by Acumen is fatally flawed, and should not have been relied 

upon by Treasury Board Secretariat. These flaws were made known to the decision 

maker, who chose to ignore the warnings.  

 

31. The only relevant portion of the Acumen Report is a five page portion that considers 

the town of Bon Accord – pages 28-30 which analyzes data for Bon Accord, and 

pages 31-32 which contains the two paragraph conclusion on the Town of Bon 

Accord. By focusing exclusively on the economic conditions of the much broader 

Edmonton CMA, the Report ignores significant portions of the Federal Court 

decision. 
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32. It is clear that the town of Bon Accord was a depressed market at the relevant time. 

For this reason, the decision of the Secretary of the Treasury Board Secretariat was 

unreasonable, and not within the range of outcomes available to her.  

 

Remedy 

 

33. We ask this court to set aside the decision of the Secretary, Treasury Board 

Secretariat dated March 30, 2015 with a declaration that Bon Accord was a 

depressed market at the time the Applicant sold his home. We ask that this matter be 

then remanded to the Director General Compensation and Benefits for payment, 

plus interest.  

 

34. The clear and obvious failure of Treasury Board Secretariat to give effect to a 

previous judicial direction has caused the Applicant an additional prejudice with 

additional delays and legal costs. For this reason, we seek costs on a solicitor-client 

basis.  

 

Submitted this ___ day of September, 2015 

 

Joshua M. Juneau 

Counsel for the Applicant 
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