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(1} Major Marcus Brauer has served in the Canadian Forces (CF) since 1988, Over those 26
years, he has been posted to Sault Ste. Marie, Otawn, St-Jean-sur-Richelicu, Petawawa,
Afghanisian, Borden, Edmonton and Halifax. He and his wife have five children who tange in
ape from 4 to 13. Their last move to Halifax resulted in an $88,000 loss to the family on the sale
of their home in a community, Bon Accord, outside Edmonton, That loss was partially olfset by
a payment of $15,000 under the Canadian Forces Integrated Relocation Program Dhrective

(200%) (CFIRP Directive). Major Brauer contends that the full amount of the family’s loss



should be covered under the CFIRP Directive as Bon Accord was a “depressed market area”, a3
specified in section 8.2.13 of the CFIRF Directive, when they had 1o zel] their home because of

his transfer to Halifax

[2]  This is Major Braver's application for judicial review, pursuant to section 1%.1 of the
Federal Courts Act, REC 1985, ¢ E-7, ol a July 17, 2012 decision by the Treasury Board of
Canada Sccrctariat {TBS), which declined to designate Bon Accord az a “depressed market area"

and thereby authorize full compensation for the family”'s financial loss.

3] For the reasons that follow, the application is granted,

1 BACKGROUND:

[4]  The posting i Canadian Forces Base {CFB) Edmonton occurred in 2007 when the
applicant was stationed at CFB Borden, It was in conjunction with a promotion ta the rank of
Major. At the time, the applicant and his wifi had three children and she was pregnant. Ha was
concetned about the cost of housing in Edmenton and wrote 10 his career manager requesting a
posting in Omntario ar the East Coast:

Thave done an initial assessment of the impact on my family with
& posting to EDMONTON and it revcaled several issues which
wiruld be minimized if a posting closer 1o home were available,
Thew are as follows:

[...]

d. Caost of housing in EDMONTON, a suitable home will cost no
lesa than $400,0(K1-84 50,000 for three children and 2 pets, this iz
beyond cur means and PMQs [private married quarters] are not
currently available (long waiting list), This financial strain would
add o an already stresafil situation
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[5]  Mujor Braver was advised in response that if he did not move to Alberta he would not be
able to keep his rank and would Iikely be posted to CFB Edmonton regardless. In preparation for
the move, he applied for on-base rental accommodations, but there was a two-year waiting list
for private married quarters (PMQs). Civilian rentals cost more per month than a mortgage.
Major Braver and his wife considered that buying a home was the enly viable option. On June 5,

2007 they bought a modest two-story house in Bon Accerd, Alberta for $405,000,

[6]  Bom Accord is located 40 kilometres north of Edmonton. Major Brauer's uneontradicted
evidence is that “the municipality of Bon Accord has a population of approximately 1,500 and fts

o%wn munpicipal town counctl, mayor and civic servicss,”

[7]  In2010, Major Braner was relocated to CFB Halifax, On April 26, 2010, the Bon Accord
house was listed with a real estate agent for the suggested price of $349,000. This list price was
546,004 ess than what the tamily had paid. On May 4, 2010, the list price was reduced to
$329,000. The rcason, provided by Major Brauer and his real estata agenr, is that the housing
market in Bon Accord had dramatically declined since 2008 based on announcements thar multi-
billion dollar industeial projects in the region were on hold, potentially permnanently, The house
was eventually sold for $317.000, resulting in an S88,000 loss for Major Braver and his family,

The lass was financially devastating to the family and beyond their capacity 1o absorb.

(8]  OnMay 10, 2010, Major Brauer sent a reguest 1o the CF Director of Compensstion and
Benefits Administration (DCBA) for Home Equity Assistance (HEA) beyond the generaily

applicable $15,000 maximum under the CFIRP Directive. In accardance with the CFIRP
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Directive (see attached Annex A), Major Braver included a Bon Accord market analysis
prepared by a member of his realtor team, Mr Brad Redakopp, who indicated that the market in
Bon Accord had suffered a 23,11% decline due to reasons particular to the area. He noted that
while 30 houses had sold in Bon Accord in 2007 and 40 in 2008, only 6 had been sold as of May
2010 The realtor reviewed the local economic factors that had depressed the real estate market
in Bon Accord in 2014 These included postponement of local pipeline development and
vonstruction of the Suncore and Petro-Canada upgraders, antrbuted to the global credit crunch,

plunging erude oil prices and eost increases.

{f]  OnJune I, 2010, Major Brauer’s request was forwarded to & DCBA Adjudicator, On July
9, 2010, the DCBA Adjudicator denied Major Braver's request for reimbursement of 100% of
his equity Joss through HEA. The DCBA Adjudicator noted that .., TBS has advised DCBA
that there are/were no designated depressed markets in Canada. As such, the [erievor’s] req for

100% HEA loss from Core is denied.”

{11 Major Braver submitted a grievance from this decision to the Director Gegeral Canadian
Forces Grievanee Authority (DGCFGA) on July 13, 2016 He soughl a reversal of the DCBA
decision arguing in part that he had been provided with a generie denial and that his request had

1ot been assessed by the TBS, as it should have been in accordance with the CFIRP Directive,

[11]  Inaletter dated Seplember 15, 2010, the initial awtherity (IA) noted that the Department

had no authority to amend the CFIRP Directive or extend a benefit _.__3?5 its prescribed
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margins, and explained that no locations in Canada had been designated with depressed market

status for 2010, The [A also stated:

Since the member's grievance pertains to a matler preseribed by
the Governor it Council in regulations. the subject grievance is
hereby returned without further action. The griever should be
advised that a request o amend a policy or a TBS decision should
be staffed administrativelv through his chain of command.

[12]  On October 10, 2010, Major Braver requested adjudication by the final awthority (FA),
the Chief of the Defence Staff (CDS). The CDS referred the grievance o the CF Crievance
Board (Board or CFGB] to 1ssuc findings and recommendations. The Board requestad further
information from the DCBA which indicated on March 11, 2011;

To pay the benefit we would have to huve a document that savs
that Edmonton is a depressed market, The default position of the
policy is that nething is a depressed market unless TBS so
determines, That ne such document exists is proof that Edmenton
iz not a depressed market. We did apply to have Edmonton
declared a depressed market, TBS reviewsd our request and in
view of the faet that the market in Edmonton had declined less than
12% determined that it was not. They chose to advise of this hoth
verbally and in an e-mail. E-mail attached for vour review.
[Ernphasis in onginal]

[13]  As described by the Board:

The e-mail refgrred w by DCBA 2.2 i3 a brief exchange between
DCEA and an officer of the TBS dated 21 May 2009 wherein the
TRS officer stated that the “Edmonton Area is not considered a
depressed honsing market area.. .

DUBA 2-2 went on to say that, subsequent to the 21 May 2009 e-
mail, TBS had advised them verbally that there are no areas in
Canada with Depressed Market status, No date was provided far
this “verbal” advisory from TRS but it is noted that two vears have
now passed since the hrief e-mail advisory was relayed to DCBA.



Page: 6

[14] The Board found the following:

The griever made a substantial submission to DCBA requesting
100 percent reimbursement of his logs (rom Core funding rather
than being limited to the $15,000 Hmit. His subtmission included 2
comprehensive depressed markel analysis by his realtor (pp. 1-83).
Based on the evidence provided (pp, 1-83), T am satisfied that the
market analysis clearly establishes that the community of Bon
Accord wag a depressed market; precisely the type of depressed
situation cantemplated in the HEA policy. As such, it should have
qualified for depressed market status, entitling the prievor to
reimbursement of 100 percent of his loss,

[..]

A member of the Board's staff requested a copy of the TBS
declaration that the Edmonton area was not a depressed market in
2010 and, in response, the DCBA 2-2 provided a copy of an e-mail
from a member of the TBS that states: “The Edmonton area is not
considered a depressed housing market area — please note that we
do not declare a street or unit 83 depressed, we deelare the arca if
the marker [sic] has dropped below 20%" (p.202), [ note that this
e-mail, dated 21 May 2009, is simply not up-to-date and cannot e
used to justify cenditions in 2010, T acknowledye that the DCBA
2-2 also stated: “Subsequent to the aforementioncd memorandym,
TBS has advised DCBA verbally that there are no aress in Canada
with Diepressed Market status” (p.201). However, this verbal
statement makes no reference as to what year it applics and, in any
event, an unattributed verbal statement from TBS staff eannot have
any probative value, nar, in my opindon, can a casual e-mail,

L]

I realize that the word “community” is not defined by the policy,
and that the CDS has recognized this and asked DGCB 10 work
with TBS o rectify this deflelency. However, far the purpose of
this case, Bon Accord must certaindy be said wbe a community all
its own, with 2 Mayor and 1300 citizens, all living some 40
kilometres distant from Edmonton. The grievor has presented a
convineing case showing how prices had dropped by more than 20
prercent. In my view, the DGCB did not {oflow the TBS policy in
this ease. There ought to have been a submission to TBS and,
given the grievor’s circumstances and the enormity of the loss, one
would have thought DGCB would have been advocating
vigarously on behalf of the grievor.

L]
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In sumumation, this grievor elatms to be out of pocket over $90,000,
a huge sum for any CF member. The devastating impact this loss
has had an his family is eloguently and compellingly described in
the impact statement written for the CDS by the grievor's wife
{pp-116-118). They are on the verge of bankruptcy and the grievor
has stated that if his application is ulimately denied, he may no
longer be able to remain in the CF despite his clear wish to do so.

[15]  The Board determined that the DCBA had failed to act on the cage presented by Majar
Brauer and his realtor, as required by s 8.2.13 of the CFIRP Directive, by submitting it to the
TBS for consideration. The Board had previously addressed the HEA in 5 number of files and
made a systemic recommendation to the CDS that he “direct that the HEA policy applicable to
CF Emu.___u_&.w [..]be re-examined, taking into account modern market conditions, with & view to
reducing the impact of losses...” It therefore partially upheld Major Braver’s grlevance and
recommended amongst other things that his HEA submission be forwarded to the TBS as set out

in the CFIRP Directive with the full support of the CF,

[16]  The CDS, General Walter Natynczyk, aceepted this recommendation. In a letter dated
September 19, 2011, General Natynezyk granted partial redress to Major Brauer's grievance. He
wrale that he did not have the authority to grant Major Braver relief from his situation, bui would
direet DGCB to preparc and transmit his HEA submission to TBS in accordance with the CFIRP
Direetive for evaluation of depressed market status, He also indicated the follewing:

[...]1note that DCBA did not forward vour submission for TR
evaluation stating that the TBS had advised that there were no
locations in Canada designated with depressed market status in
2010. However, | find that you made a verv good case for
depressed market status and that it appears that ¥ community of
Bon Accord, which expericnced a decline of 23.11%, presents
precisely the type of depressed simation contemplared in the HEA
policy. That being said, T also understand that the TBS evaluates
depressed market statug based on *areas™. which in wour case s the
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Edmonton area. In 2009, THS determined that the housing market
in the Edmonton area had declined by 12%, well short of the 20%
decling required for full retmbursement under the HEA program,
However, other than a verbal advisory from the TBS that there
were no depressed markets in Canada in 2010, there is nothing
concrete regarding the market decline for that timeframe.
Thevefore, based on the case you presented and the reguirement of
the policy, corbined with the lack of clarity regarding the status of
the housing market in the Edmonton area in 2010, T find that there
i8 sufficient justification ta indicate that vour submission should
have been forwarded 1w the TBS for evaluation and 1 will direcr
DCBA to do so forthwith, This leads me to the next issue. which
comcerns the definition of “community” as it applies 1o the CFIRP
policy,

Definition of community. In your representation of 22 March 2011,
vou emphasize that Bon Aceord i3 not a suburh of Edmonton, in
other words, that it is a community in its own right. You explain
that it is 40 kilomettes away from Fdmonton, has /18 awn mayot,
charter, taxes and services and In fact, does not use any Edmomton
services. However, the TBS considers Bon Accord to be part of the
Edmonton area and as the Edmonton area apparently did not meet
the 20% criteria for depressed market status at the time in question,
the TBS s not prepared te confer such status on any particular
location within that area, However, as hag heen previously noted
by both the CFGB and CFGA. although the CFIRP elearly refers to
a “community” with regard to the HEA program, the policy does
not provide a definition of the term. In fact the TRS® broad
application of the term “community” has caused & rumber of
service members in similar sitvations to yours, to be impacted ta an
extent that may well never have been envisioned. As indicated in
the CF(B findings and recommendations, | am aware of the issue
and have asked the DGCB to work with the TBS to rectify this
deficiency. Therefore, based on my previous direction regarding
the definition of “community,” I will not address this issue any
further in the context of your grievance but will direct DGCB 1o
use your situation to ssisi in its negotiations with the TR as it
provides yet another example of & CF member/family placed in an
untengble situation with little recourse due o the confusion
sutrounding the term “community,™

{17] By letter dated October 24, 2011 the DCBA requesied TBS approval for [00%

reimbursement of HEA for Major Braver in accordance with the CFIRP Directive provisions.
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The letter specifically asked for consideration of Bon Accord. Alberta as a depressed market area
and stated that this would be “fair, equitable and in lin= with current CFIRD [Directive] benefies

providing that Edmonton is deemed as a depressed market.

1L, DECISION UNDER REVIEW:

[18]  The TBS took seven months to render o decision on the request submitted by the DCBA,
T'BS denied the request to have Bon Accord, Alberta designated as a depressed market for 2010
in a letter to the DCBA, dated Tuly [7, 2012, signed by Edith Kehoe, Senior Director, National
Joint Council Support and Union Engagetnent, Compensation and Labour Relations. While

Ms Kehoe conveyed the decision in her letier it had bean approved by Michelle d' Auray, then
Secretary o the Treasury Board, based on an internai memorandum prepared v a Policy Analyst

in Ms Kehoe's directorate, Ms d"Auray was the ultimate decision-maker,

[19]  Ms Kehoe's letter noted that had the request been granted, the COF would have been
authorized to retmburse Major Braver, “and notentially other similarly affected Canadian Forces

members up to 100% of the logs on the same of his home in 2010" The decision letter reads in
part;

The review of Bon Accord for designation as a depressed market
has been completed. For the purpases of the review, Bon Accord
waa considered to be part of the Edmontan metapolitan arga. [...]

Although Major Brauer personally lost more than 0% on the sale
of his horme, the average home cost in the Bon AccordEdmornton
areg for all homes only declined by 2.9% between 2007 and 2010,
Ihis indicates a market adjustment from an inflated market to g
more stable, balancad market and falls far short of the 20%
thresheld necessary for a market 1o be designated as depressed as
articalated in the CFIRP Directive,
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Analysis of all the data lor the period in quastion, in¢luding
economic indicators such as the unemplovment statisties and
housing starts, indicate that the economy in Bon Accord was stable
and the housing market was balanced. Accordin gly, the Treasury
Boand Secretarian in its capacity as Program Authority for the
integraed relocation program has determined that Bon Accord,
Alberta shall not be designated as a depressed market for 2010.

[20]  The internal TBS memorandum, dated May 31, 2012, summarizes the request and
deseribes the process for making determinations on requests for depressed market designations,
The Internal Memarandum notes that:

{...] an area is Iooked af in its entirety and not as & specific
neighbouthood. For example, Scarborough would not be
eotsidered in isolation from the Toronto market.

It should be noted that CF mermbers are subject o relocation akin
to “a forced relocation” and as such are often subjected to
ahsorbing an equity loss in the disposition of their prineipal
resldences at origia.

[Emphasis added]

(21]  The intemal memotandum analvzed the “Current Status” of Ban Accord and drew the

tollowing conclusions, amongst athers:

L[]

The material provided indicates MLS sales in the area are on the
inerease and that the housing market is balanced, The property in
question is a five bedroom older home. The house was purchased
in 2007 foar $405,000 (average home cost as pet Statistics Canada
in Ban Accord for 2006 was $179,177), This home sold for
$317,00¢ which is above the average home purchase price of
£275,000 for 2010 for Bon Accord, Although this represents a loss
of 21.7% from the original purchasc ptice for the homre owner, the
average home cost for Edmonton from 2007 to 2010 only
decreased by 2.9% and the provincial ratio was even lower at
1.4%,
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While the individual lost slightly mare than 20%, it is clear from
the other factors that this was an exception and the Edmonton area
Is not a depressed market,

L ISSUES:

[22]  The parties disagree on the standard of review and on the materials that are appropriately
part of the record before the Court for consideration on this application, Accordingly, the issues

are g3 follows;

1. What is the applicable standard of review?
2. Which doouments may this Court consider om judicial review?
3. Did the TBS err in its decision that Bon Aceord was not a depressed market area?

Iv,  ANALYSIS:

A Seandard of Review

[23]  The applicant submits that the applicable standard is correciness, while the respondent
submits that it #s reasonableness, Bath parties agree that there does not appear to be any existing
turisprudence on the appropriate standard of review tor the TBS decision, This isnota CASE,
therefore, where the level of deference to be accorded with regard 1o the t¥pe of question raised
on the application has been established satisfactorily in the jurisprudence. The Court “must
proceed to an analysis of the factors making it possthle to identify the proper standard of
review": Dunsmuir v New Brunswick, 2008 5CC 9 [Dunsimuir] at para 62, The Supreme Court
also noted in Dunsimar, above, at para 64 that “i]n many cases it will not be DECESSaTY 10
consider all of the factors, as some of them may be determinative in the application of the

reasonableness standard in a specific case.”
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[24]  The respondent contends that deference should be affordsd g tribunal that is interpreting
its own statute or statutes closely connected to its function: Afberta {Information and Privacy

Commissioner) v, Alberta Teachers' Association, 2011 SCC 61 at para 81,

[25]  Favouring the respondent’s position is the fact that the substantive {sspe hefore the Court
involves a question of mixed fact and law which normally points to deference. The TBS was
required to interpret the terms of the CFIRP Directive, 1o consider the general context of the
CFIRP Directive, and apply the facts to the terms af the policy. As such. this is a circumstance
whete the “legal and factual {ssues are intertwined with and cannot be readily separated™:
Dupsmuir, above, st para 53, Nor ean the interpretation of the statute be said 4o be an element aof

ceniral importanee to the legal system as a whole: Dursmuir, at paras 55, 60,

[26]  Recent jurisprudence coneerning “administrative palicies governing the employment of
the public sector employees™ supports the respondent's position that reasonableness is the
standard applicable to decisions “which interpret and apply internal procedures and policies™:
Khalid v National Researeh Councif of Camada, 2013 FC 438 [£halid] at paras 36-40; Carmada
{Attorney General) v Bearss, 2010 FC 269 at para 21: Backx v Canadian Food fnspection
dAgemey, 2013 FC 139 a1 paras 18-20. | note, however, thar other than fohalia these cases do not
arise in cireumstances where the relevant policy is or has become part of the cmplovee's (ermns

and ¢onditions of employment as it is in this case.

[27]  The Treasury Hoard, a statory committee of the Queen’s Privy Council for Canada, is

responsible for the financial, personnel and administrative management of the Govemnment of
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Canada. By virtue of s 35 of the National Defence Act, RSC 1985, ¢ N-5 [NDA), these functions
include the full mutharity to establish and regulate the pay a allowances of CF members,
Pursuant to ss 310 13 of the Financial Administration Act, RSC 1985, ¢ F-11 [F4A] the TBS
supports the Treasury Board in this management role. TBS cannot be said (o be independent of
the employer as would an adjudieative tribunal. Members of the CF are employees of the Crown
in right of Canada. The Board serves as management with respect to Crown emplovees and with

the support of the TBS, is the puardian of the Crown's purse,

{28]  There is support in the jurisprudence for the applicant’s position that deference is not
appropriate whers the decision maker is not independent of the employer: see for example
Canada (dttormey Generali v Assh, 2006 FCA 358 [Assh)] at paras 44, 50-51; Appleln-Osirafv
Camada {Attorney Generali, 2010 FC 479 rev'd on other grounds in 2011 FCA &4, at paras 32,
36. Here, Mz d" Auray was clearly not independent of the emplayer, the Crown. As the head of
the Agency supporting the Board, she was responsible for administration of the policies
governing the pay and benefits of CF members. This lack of independence points to a standard of

review of cotrectness,

[257  There is no privative clapse pertaining to the TBS's decision in cither the MDA, or the
#:44, which also supports the conclusion that the TRS should not be afforded deference on its
decision. The purpose of the CFIRP Directive ig, amongst other things, to protect CF members
from the financial consequences of regular forced relocations. This also supports a finding of

mimmal deference,
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[30]  The Court is ss well-equipped to determine this question aa is the THS. The decision
under review involves the interpretation of the CFIRP Directive, in particular on the question of
whether the term “community” applies to Bon Accord o 10 the entire Edmonton metropolitan
area. As stated in Assh, above at para 42;

Here, the question is whether the Court is as wel] equipped as the

administrative decision-maker 1o decide the fquestions raiged by the

application for judicial teview. The questions in dispute in this

appeal concern the interpretation and application of the relevant
aspects of the Confliet of Interest Cade,

[31]  Inthis instance, there is no issue of credibility with regard to witness testimony and all
the materials before the Court are in the same formar as those before the TBS: in writing, 1 agree
with the applicant that on the hasis of the record before the Court, as discussed below;, the TBS
has not demonstrated any particnlar expertise in the determination of depressed market areas or
in the interpretation of the term “commumity”. This is reflected in the sparse analvsis and

minimal documentation supporting its decision,

[32]  The Supreme Court has given direction that where the question is one of the exercise of
discretion or policy, deference will usually apply: Agrairu v Canada (Minister af Public Safery
and Emergency Preparedness), 2013 8CC 36, [2013] 5CT no 36 at para 50. On that basis, and
not withour doubt about the matter, I find that the stendard of review is reasonablencss, In
reaching that conclusion. the following statement by the majority of the Supremg Coutt in
Melean v British Columbia (Securities Commission), 2013 SCC 67 [MeLean] a1 para 38, offers
some comfor:

fowill not always be the case that a particular provision permils

multiple reasonable interpretations. Where the ordinary taals of
statutory interpretation lead to a single reasonable interpretation
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and the administrative decision maker adopts a different
interpretation, its interpretation will necessarily be inreasonable -
no degree of deference can justify its acceptance: soe, 2.8,
Dunsmieir, at para. 73; Mowat, at para. 34. In those cases, the
"range of reasonahle outcomes" (Canady {Citizenship and
Tmmigrationi v, Khosg, 2000 §CC 12, [2009] 1 §.C.R. 339, at para.
4) will necessarily be limited 10 8 single reasonable interpretation -
- and the administrative deeision maker must adapt it,

B. Which documents may this Court consider on judicial review?

[33]  As apreliminary Eu:m: the respondent submits that the applicant’s affidavit and
memorandum relies extensively on information that was not before the TBS, This Court has held
that it is inappropriate to consider evidence that was not before the decision-maker: Ochapowace
First Nation v Canada (4tiorney General), 2007 FC 920 at paras 9-10, aff*d 2009 FCA 124,

leave to appeal to SCC refd [2009] SCCA no 262.

[34]  In particular, the respondent submits that Exhibits B, E, F. 3, I and K to the applicant’s
affidavit are inadmissible cxcepl 10 the extent that they provide general background information,
They should thercfore be disregarded by the Court in its consideration of the reasonableness of
the impugned decision. These exhibits consisr of document from Roval LePage Relocation
Services entitled “Planning Your Move” (Ex B); the Findings and Recommendations of the
Vice-Chairperson of the CF Grievancs Board dated April 29, 2011 (Ex F); an article from a
Joumzl entitled “Perspectives” published by the Grievance Board dated May 2011 (Ex F); the
[etter of September 19, 2011 cotrveying the decision of the CDS as final anthority on the
grievance (Ex () a lefter from the Secretary of the Treasury Board to Mr Robert Chisholm, M.P.
dated August 31, 2012 (Ex I); and a letter from the CF and National Defence Ombudsman fo the

Minister of National Defence dated September 10, 2013 (Ex K),
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[35]  The sole docurnent that appears 1o have been before the decision-maker is the internal
memerandum accompanied by a transmittal sheet, T note that the respondent has included in its
record materials from the file that were not hefore the decision-maker but were referenced by or,
in the case of somie hand-written notes, created by the analyst who prepared the memorandum, 1
consicer the analyst’s notes to be part of the reasons for the decision and the other materials to be

admissible a3 part of the supporting record.

[36]  Tugree with the respondent that documents included in the applicant's supporting
affidavit that were not before the decision maker or post-date the decision eannot be considered
execpt to the extent that they provide general background information that would assist the
Court. In that regard, | considered Exhibits E and (3 to be helpful as contextual mformation and

disregarded the other documents objected to by the respondent,

. Did the TBS err in its decision thar Bon Aecord was not a depresyed marker area?

(371 The applicant subsmits that the form and substance of the HEA policy supports hig

position,

{38] Citing several dictionaries, the applicant submite that Bon Accord meets the definition of
“eommunity” set out in the policy:

Black’s Law Dictionary (9th ed) (St Paul, Minn: West Publishing
Co, 20087, defines “comminity” &2 a neighbourhood, vicinity or
logaliry.

The Oxford Canadian Dictionary defines “community™ as a
specific locality,
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Termium Pius [a referance for the Gavernment of Canada
Translation Bureau) defines “community” as, armongst other
things, “usually composed of three to five neighhourhoods™, A
sectiott of a city, primarily a residential area,

(391 Inthe applicant’s view, a CF member reading the CFIRP Directve would reasonahly
believe that Bon Accord would be the relevant “eommunity” for the purpeses of the ITEA. If the
Term “community” is at least ambiguous, he argues. any ambiguity should be construed against
the Treasury Board as the drafier of the CEIRP Directive. The Treasury Board could have
specified that the entire metropolitan area in relation to bases such as Edmonion would be
considered, but it chose not to do so in drafting the policy. The policy does not refer to “area”. as
is the respondent’s interpretation bt “community™, As found by the CFGB, Bon Accord is

“precisely the type of depressed situation cantemnplated in the HEA policy.™

[40]  The respondent submits that the terms of the CF IR.P Directive support including the town
of Bon Accord as part of Edmonton. In particular, the respondent notes, the Directive comiaing
specific limitations:

1.3.01 Limitations

The benefits ontlined in this poliey are all inclusive, It is designed

to provide some degree of flexibility while remaining within the

intent of the policy. This will allow CF members to make choices

based on their specific needs; however, thase choices shall net
extend benefits or ereate entitlements,

[.]

1.3.01 Restrictions

Les indernités précisces dans la présente politique sont toutes
globales. Eiles visent & offrir une certaine souplesae tout en
respectant le but de la politique, Ainsi, les membres des FO°
pourcont faire des choix en fonction de lours besoins particuljers,
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Ces choix ne doivent toutefois pas aceroitre les avantages ou crser
des indemnités

[...]

[41]  In order to be eligible for 100% of an equity loss on the sale of a home, the home in
question must be [ocated in g “depressed market area”, which is defined as “a community where

the housing market has dropped more than 20%. -

[42]  Fer the purposes of the CFIRP Directive, CF members® place of duty is defined at s 1.4
ik
Place of duty
The place at which a CF member usually performs normal mititary
duties and includes any place in the surrounding geographical aran
that is determined 1o be parnt thereof by the Chief of the Defence
Staff or such other officer as shal] be designated.
Lien de service
Endrait ol un membre des Fe accomnplit habituallement ses
Ionetions militaires ordinaires et qui comprend 1out endroit dans
les régions géngraphiques avoisinanies que le Chef d'état-major de

la Défense, ou tout autre officier désigné, a déterming comme
larsant partie du [jeu en guestion

(43]  Inthe present case, the respondent submits, the evidence is clear that the applicant’s place
of duty was CFB Edmonton, [n addition, it is argued, thete is no evidence that the applicant ever
requested or received the approval 1o reside outside the geographical boundaries of CFR
Edmonton. The respondent contends that it was reasonable to consider Bon Aecord as being
within the geographical boundaries of CFB Edmanton. Therefore any considetation of the

housing market as it related to the applicant’s military service at his place of duty would
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reasonably take this factor inlo account. Nothing in the definitions of “community” found in the
dictionaries would exclude Bon Accord from being found to be part of the greater Edmonton
Metropolitan Area, the respondent argues. While the Town of Bon Accord is a very amall,
satellite town 40 kilometres from a major urban centre, it markets itself on the basis of its close
proximity to Edmonton: to Albera’s “Capital Region™; betng “minutes™ away from Edmonton

and being located on the northern boundary of Edmonton.

[44]  Moreover. the respondent aubmits, it is unreasonable 1o consider only the data from
distinet municipalities as ¢vidence of market depression. The applicant’s realtor’s real estate
opinion indicated that only six homes had sald in Bon Accord at the time of writ tig in 2010,
With a sample size this small, any variation in housing price would create a massive fluctuarion
in the differential average price of @ home. [t was therefore eminently reasonable for TBS 10
consider the broader cconomic conditions and market dara in a larger area, the respondent

argues,

[45)  The respondent submits that when the matter was referred 10 TBS, the DOBA requested
that “Edmonton™ be found to be 2 depressed market area for the purposes of the CFIRP
Direetive, Thus, the respondent argues, TBS was faced with a direct request from the CF ta

consider the housing market in the Edmonion area in light of the HEA provisions,

[46]  This last argument reflects, I believe, a misunderstanding of the request for approval of
the 100% HEA compensation for Major Braner and is incomect. The letler from the DCBA is

quite brief — just three paragraphs, Bon Accord is referenced in the first paragraph followed by
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“Edmonton area” in parenthesis. The second Pparagraph cites “current CFIRP benafite providing
that Edmonton is deemed as a depressed market” but in the context of the sitwation in late 2011,
The third and fina] paragraph makes it clear that the request is for “consideration of Bon Accond,
AB a3 a depressed market area.” The Policy Analyst who prepared the internal memorandum for
Ms &’ Aurey’s consideration and decision clearly understood that the request was ta consider Bon

Accord as a depressed market areq, not Ldmonton, at least when the analyst began the sk,

[47]  However, the analyst proceeded to treat Bon Accord as part of Edmonton, much like in
the example pravided: “Scarborough woukd not be considered in isolation from the Toronta
market.” Sgarborough is, of course, a borough of the City of Taronto. Its residents pay taxes 1o
the City of Toronto, vote for the Mayar of Toronto and ety on the Toronto bus angd subway
network to get 10 and from work and school. While it may be reasunable rot 10 congider
Scarborough in isolation from the Teronto market, the same canmot be sald of Bon Accord and
Edmaonton. They are distinct tumicipalities. The anatyst's example reflects a mind-set, in my
vicw, that poverned the rest of her analysis. By implication, Bon Accord was treated as just
another bedroom suburb of Edmonton. O the evidence submitted by Major Brauer, that was not

ransonahble,

[48] T think it important to consider what it meant for Major Brauer and his family for him to
be posted to CFB Edmonton from CFR Botden, his former place of duty. Thiz was not & transfer
to a similar location. The small town of Borden, which contains the bage, is located in Simeoe

County, Ontario a rural ares roughly 100 kilometres north of Taronto. The nearest eity is Rarrie,




Page: 21

sore 20 minutes away by car, In contrast, CFB Edmonton s within the boundaries of a rnajor

urban centre,

[#9]  There is nothing in the record to suggest that the CDS or ofher designated officer had
determined any place in the geographical area surounding CEB Edmonton to be the place where
Major Brauer was to perform his military duties, He was posted to CFB Edmonton but had to

live with his family wherever they could find affordable housing,

[50] CFB Edmonton has s limiied quantity of residential ynits {FMU)s) available for the CF
members posted to the base. I think the Court may take judicial notice of the fuct that the
Goverynent of Canada has heen reducing the stock of such housing across the country for
several decades by selting the property on which it is located. CFB Edmonton was no exception.
In the circumstances, CF members may have no choice bur to look 10 the private market to find

housing for themselves and their families,

(511  Major Brauer's uncontradicted evidence is that there was 3 Lwo-year waiting list for a
PMQ auitable for his family in Edmonten, Asg result, Major Brauer was being posted by his
employer to a hase where the only available options to house his growing family were to find g
hottie to rent in the private market or 1o buy. His evidence, again uncontradicted, is that the cosr
of renting a house in Edmonton at that time exceeded the cost of a mortgage on a home in Bon

Accord,
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[52]  The respondent does not contend that the family’s decision 10 buy in Bon Accord in 2007
was misguided or unreasonable. There isa suggestion, however, in the TRS analysis that the
family bought a house which was valued above the average selling price for that town, The
implication fs that Majar Brauar gambled on the market remaining stable, or increasing, by
buying above the average market values in Bon Accord and lost, TS considers that he and his
family should bear that loss, apart from an aliewance of $15,000 under she HEA policy, From
the evidence in the record, including photographs and descriptions of the home itself, there ig

nothing to sugpest that the heuse was anything other than a modesgt Family home suitable for g

growing family.

[33]  The respondent’s record contains whal is characterized in its affidavit as the Policy
Analyst's “investigative file”. This includes three pages of handwritten notes that refer, among
other thing, 1o average home prices in Alberta, Edmontan and Calgary taken from a Decamber
2011 report prepared by Scotia Bank. The relevance of house prices in Calgary, or Alberta in
genetal, is not explained. The noes briefly cite the applicant’s submissions attd the repont from
his realtor referring to the decline in hause prices in 2010, There is a statement that “Alberta is

where the jobs are, taxes are low, and many people immigrate to.”

[34] It appears from these handwritten notes that the analyst concluded that there was a
carrection in the market from a high in 2007 and that the result in 2010 in reference 1o Edmonton
was “a balanced market, not a depressed market.” Included in the file are a number of
downloaded Internet pages extolling \he virtues of living in Edmonton; a copy of & April 2011

repart entitled “Town of Bon Aceord - Cotmunity Profile” downloaded fram the town's




Page: 23

website; a page citing a CMHC report indicating that Cdmonton house prices wauld be going up
in 2012; an Edmonton Realtor's wehpage downleaded on Decembear 30, 2011 citing listings and
prices in Edmonton; a page from an unknown and undated source referring to the “Edmanton
housing buat™ accessed on January 3. 2012; and a comment from an Edmonton real estate bloyg

posted on June 1, 201 indicating that house prices were expected to rise later in the year,

[55]  Aside from the Bon Accord Community Profile, all of this material dealt with the
Edmonton housing market. This suggests that the analyst focused her research, such as it Was, on
house prices in that city. There is no indication in the record as to what the analyst's
qualtfications were to conduci this research or to provide a tharough and accurate report on the
market conditions in Bon Accord, or Edmonton for 1t matier. It appears that no consideration
was given to the differences between Edmenton, a major urban centre with a diversified
econony and population of about 1 million and Bon Accord, & small town linked to the oil
indusiry. Nor does the respondent’s record reflect that the community Major Brauer and his

family belonged 10 was Bon Accord, net Edmonton,

[56]  Thete appears to have been no attempt by TBS to assess why the housing prices dropped
50 dramaticallv in Bon Accord, other than to note that there were otily a few homes sold thers in
28H0. That being the case, why did it happen if not due to local economie factors which did not

serivusly affect the Edmonton market?

[37]  The information assembled in the analyst’s investigative file contrasts poorly with the

organized, thorough and focused material submitted by Major Brauer, which dealt directly with
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the situation in Bon Accord. In my view, TBS relied on irrelevant, post-dated and
unsubstantiated information. The impression the Coutt is left with from the investigative file
material and the memorandum s of an after the-fact justification, not a fair minded evaluagon, A
case was made to justify the negative conclusion previously delivered. As communicated
verbally and by email 1o the DOBA prior o the submission of Major Brauer'a request, TBS had
already determined that Edmonton was not deptessed housing market. The decision cxtended
that eonclusion to Bon Accord without drawing a distinction between the two communitics when

THS was pressed to reconsider its earlier finding, a5 a result of the Grievance Board and CDS

fudings,

[58)  The fact that the analyst’'s memorandum passed through the hands of severa] TRS
officials, “exercising their challenge finction” as it is deseribed in the respondent’s evidence, on
its way to Ms 4’ Auray does not rectify its deficits. Thers is nothing in the record to suggest that
these officials questioned the sources of information relied upon, the quality of the analysis or

added anything of value other than their initials to the transmission cover sheet,

[39}  The memorandum presents a Very pasitive pictire of the economic conditions in Albera
in general and Edmonton in particular, This is in keeping with the analyat’s notation guoted
above: “Albarta is where the johs are, taes are low, and many people immigrate 10, That may
well be true in general but does not explain what happened in Bon Aceord between 2007 and

2010,
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[60]  The memorandum concludes:
The material provided indicates MLS sales in the aren are on the
inercase and that the housing marker is balanged. . Although this
[the sale price tor the Brauer home] represents a loss of 21,70
from the original purchase price for the home twmer, the average
home cost for Edmonton from 2007 1o 2010 only decreased by
2.9% and the provineial ratie was even lower at 1.4%
While the individual lost slightly mare than 209, it is clear from
the other factors that this was an exception and the Edmonton ares
15 not & depressed market,
Recommendation

That Bon Accord, Alberta not be declared as a depressed housing
market area for CF personnel subject to relocation,

[81]  Itisclear from the record that while the recommendation retumns to the request to
consider Bon Accord for designation, the reasoning behind it relates solely to Edmonton rather
than to the small community 40 kilometres 1o the north, TBE did not need 0 consider Bon
Accord part of the Edmonton area, Tt chose o du 50 in order to exclude the town from

consideration as a “depressed housing market area™ for the purpose of the HEA palicy.

f62]  As indicated above, the leter which conveyed the decision 1o the DCBA, appears o
reflect a concern that other military personne! assigned to CFR Edmomnton, (and potentially
other similarly affected Canadian F arces members™) would seek to take advantage of 2 positive
dectsion in favour of Major Braver. There i nothing in the record 0 supgest that there wers
other CF members similarly affected in Bon Accord, There are references 1o other CF members
in possibly similar situations elsewhere in Canada in the Gricvance Board decision and CDS

letter. The comment in the TBS Jerter suggests that the decision was motivated, in part, by
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oblique considerations related to potential ¢laims by other CF members and not to the applicant’s

sttuation in Bon Accord,

[63]  Tagree with the applicant thar the TS interpretation of the term “commmity™ is
unreasenable, The Supreme Court has confirmed that 2 purposive approach should be adopted in
inferpreting statutes: Rizzo & Rizzo Shoes Ttd ifel, [1998] 1 3CR 27 at paras 21-22:

21 Although much has been writien about the interpretation of
[egislation (see, e.g., Ruth Sullivan, Starutory Interpratation
{1997); Ruth Sullivan, Driedger on the Construction af Statutes
{(3rd ed. 1994) (hereinafer "Comstruction of Staduter™; Pierre-
André Cié, The Interpretation of Legislation in Canada {2nd ed.
1991}), Elmer Driedger in Construction af Statures (2nd ed. 1983)
best encapsulates the approach upon which I prefer to rely. He
recognizes that statulory interpretation canuot be fo unded on the
warding of the legislation alone. At P &7 he states:

Today there i3 enly one principle or approacl,
namety, the words of an Act are 1o be read in their
enlire context am in their grammatical and ordinary
sense harmoniously with the scheme of the Act, the
object of the Act, and the intention af Parlisment,

Recent cases which have cited the above passage with approval
include: R. v, Hydro-Quehec, [1997] 1 8.C.R. 213; Rayal Bank of
Canada v. Sparrow Flectric Lorp, [1997] 1 S.CR. 411; Vordun v
Toronto-Dominion Bank, [1996] 1 S.C.R. 35 Friesen v. Canada,
(1995) 1 S.CR. 103,

22 Lalsorely upons. 10 of the Interpretarion Act, R.8.0, 1980,
¢. 219, which provides that every Agt "shall he deemed 1o be
remnedial” and directs that every Act shall "receive such fair, large
atd liberal constructiom and interpretation as will best ensure the
attainment of the object of the Act accordin £ 10 it5 frue intent,
meaning and spirig",

[64]  The applicant’s situation seems to me o be precisely the type of problem the CFIRP

Directive was meant to remedy as indicated in the views expressed by the Grievance Board and
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the CDIS. As interpreted by TRS, however, “CF members are subect 1o [...] absorbing an equity
loss™ upon “relocation akin w a “forced relocation™. This cannot be what the Govemment of

Canada intended for its military petsonnel,

[65]  The THS interpretation of the term “eommunity” can only be reasonable if it can be
established that it does tot render the purpose of the CFIRP Directive meaningless by making it
inapplicable in all but the most exceptional circumstances. From information provided to the
Court by the respondent after the hearing, it appears that TBS has declared only twg
comumunities, on one occasion each. to be depressed markets in refation to the CFIRP Dhirective;
Terniskaming, Quebec in 2008 and Pori Maitland, Nova Scotia (Jam ary 2010-December 2011).
The declarations in these fwo cases contained no finding that the entire housing market had
declined by 20% or more. Rather they dealt with the general econantic conditions in both
comimunities and the personal citeumstances of the individuals concemned. Thus it appears that
the standerd required in this instance — decling in the housing market of Ereater than 2084 - was

not requited in those cases.

[66]  The term “commumity” as defined in the Canadian Oncfiord Dictionary, Toroats 2001 .
means first all of the people living in a specific locality. “Communaute” as used in the French
verstan of the policy refers to a “graupe social dont les membres vivent ensemble™ Le Nouvean
Petit Robert, Paris 2002, In my view, the Brauer’s “eammunity/communauté” was clearly Bon
Accord and not Fdmonten. In interpreting the term, TRS chose to read “eommunity” as “gres”
and to interpret it as the Greater Edmonton Area for the purposes of its depressed market

analyss. No degree of deference justifies that interpretation in the context of this case.
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[67]  The transfer 1o Edmonton and subsequent posting to Halifax were sperational decisions
made by the CF over which Major Brauer had [itfle ar no control, He could refuse the posting
anly at the peril of his career progression and even then may have been required to move or
resign from the Forces, In this regard, the choice of 2 place to live which many ether Canadians
take for granted was largely at the diseretion of his employer. It was reasonable for him to expect
that in making the move, he and his family would be protected by the employer's HEA palicy.
That expectation, as it iurned out, was not well-founded. The emplover, through its agent, the
TBS, expects the family to bear most of the cost of a dramatic down-turm in the market value of
their home when they were again posted to a new base, This was clearly not what was intended
when the policy was devised by the govemnment. But the effccts of its application in this instance

it i Braver family have been devastating.

[68]  Ifind that the TBS decision was unteasonable in the sense that it was not justified and

was outside the range of acceptable outsomes defensible in light of the facts and the Law,

[69]  For these reasons, the application is granted, I consider it appropriate to remit the matter
with a direction that on reconsideration, the community to he considered for determination as 1o
whether it was a depressed market area in 2010 is Bon Accord. Considering the history of this
matter and the length of time the applicant has been attempting 1w obtain a remedy, he is awarded

his ¢osts on a full indemnity hasis.
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THIS COURT’S JUDGMENT is that:

1. the application is granted;

2. the decision of the Treasury Board Secretariat dated July 17, 2012 is quashed and
the matter is rermitted 1o the Secretariat for reconsiderat on with the direction that
the Town of Bon Aceord be considered the cotmmunity for deterinination whether
it was o depressed market in 2010, not Edmonton; and

3. the applicant is awarded his costs on & full indemnity basis.

“Richard G. Mosley”
Judge




