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Part I – Introduction 
 

1. Marcus Brauer has brought this application to judicially review the Treasury Board 

Secretariat’s (TBS) decision that that the community of Bon Accord, Alberta was not a 

“depressed market area” between 2007 and 2010 as specified in section 8.2.13 of the 

Canadian Forces Integrated Relocation Program Directive.  

 

2. Home Equity Assistance provides a benefit of 100% of the loss in places designated as 

depressed market area by the Treasury Board Secretariat. If the place is not designated as 

a depressed market area, the benefit is 80% of the loss capped at a maximum of $15,000. 

A depressed market area is defined in the CF Relocation Directive as “a community 

where the housing market has dropped more than 20%.” 

 

3. The TBS decision and the supporting internal memo refer to “indications”, data and 

policies from various sources. However, the certified tribunal record does not contain any 

material from any of those sources even though that material was clearly before the 

decision maker and was relied upon in its decision. 

 

4. Mr. Brauer respectfully submits that this Honourable Court should order the TBS to 

provide all of the documents that were before it when it made the impugned decision. 
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Part II - Issue 

 

5. Has the TBS disclosed all documents that were before it when it made its decision? 
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Part III - Submissions 

 

The tribunal must provide the Federal Court with the record that was before it. 

 

6. Judicial review provides the courts with the ability to supervise governmental decision 

makers. See Dunsmuir v. New Brunswick, [2008] 1 S.C.R. 190:   

 

[28] [...] Judicial review is the means by which the courts supervise those 

who exercise statutory powers, to ensure that they do not overstep their 

legal authority. The function of judicial review is therefore to ensure the 

legality, the reasonableness and the fairness of the administrative process 

and its outcomes. 

 

7. In order for this Honourable Court to exercise its supervisory powers, it must be 

permitted to review the documents that were before the decision maker.  The parties 

agree on this point.  

 

8. In Tehrankari v. Canada, 2010 FC 1302, Justice Bédard stated this principle:  

 

[16] Rule 317 and 318 of the FCR are intended to ensure that the record 

that was before the tribunal when it made its decision is before the Court 

on judicial review (1185740 Ontario v Canada (Minister of National 

Revenue) (1999), 247 NR 287, 91 ACWS (3d) 922 (FCA)). As Justice 

Rothstein indicated in Ominayak v Lubicon Lake Indian Nation (2000), 

267 NR 96, 102 ACWS (3d) 5 (FCA) at para 5: 

 

In the absence of other evidence submitted by the parties in 

appropriate circumstances, a judicial review proceeds on 

the basis of the record before the tribunal whose decision is 

under review. It is generally not appropriate to order the 

tribunal to produce information beyond what was before it 

when it made its decision. 

 

The certified tribunal record does not provide any of the record that was before the 

decision maker. 

 

9. The certified tribunal record does not provide any of the record that was before the 

decision maker. 

 

10. The Respondent asserts that it has satisfied the “fundamental obligation on the decision-

maker, to include in a certified record all documents that were before the decision-maker 

at the time the decision was made”. However, a review of the decision and the paltry 

certified tribunal record reveals that this is not the case. 

 

11. In the current case, the certified tribunal record at issue [Tab 1] contains only two 

substantive documents: the TBS July 17, 2012 decision letter and an internal TBS May 
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31, 2012 memo. This can only be an adequate certified tribunal record if there were no 

other documents before the decision-maker. However, it is evident that other documents 

were before the decision-maker. 

 

12. In both the decision letter and memo, the TBS refers to, and relies on, documents and 

information that were before it. None of these documents or the source of information is 

provided in the certified tribunal record. 

 

13. In particular, the Applicant refers to the following: 

 

1. Memo, Page 1: “Under TB 829899...” 

 The certified tribunal record does not provide any TBS documents or policies.    

 

2. Memo, Page 2: “Indications from the press, the Provincial government, the 

Municipality, all indicate an economic rebound and recovery in the Edmonton area 

due to the recovery of the economy and the energy sector.”  

 The certified tribunal record does not contain any of these “indications from the 

press, the Provincial government, the Municipality”. It is not even clear which 

“municipality” is being referred to – Bon Accord, Edmonton or another one?   

 

3. Memo, Page 2: “According to Statistics Canada, in 2010, Alberta had increases in the 

labour market, housing starts and business activity following these consecutive 

declines.” 

 The certified tribunal record does not contain any material from Statistics Canada. 

 

4. Memo, Page 2: “Based on government data, the unemployment rate for Alberta is 

considerably lower than the national average.” 

 The certified tribunal record does not contain any government employment data. 

 

5. Memo, Page 2: “The material provided indicates MLS sales in the area are on the 

increase and that the housing market is balanced.” 

 The certified tribunal record does not contain any of the “material provided” 

either by Mr. Brauer or other sources.  

 

6. Decision, Page 1: “In conducting the review, all of the information provided was 

considered, as was information collected from the media, the Provincial government, 

the Municipality and Statistics Canada.” 

 The certified tribunal record does not contain any of this information that was 

purportedly considered by the TBS. 

 Surely, the supporting material submitted by Mr. Brauer was before the decision 

maker. 

 

7. Decision, Page 1: “Although Major Brauer personally lost more than 20% on the sale 

of his home, the average home cost in Bon Accord/Edmonton area for all homes only 

declined by 2.9% between 2007 and 2010.” 
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 The certified tribunal record does not contain any evidence to support the finding 

that homes only declined by 2.9% between 2007 and 2010. 

 

8. Decision, Page 2: “Analysis of all of the data for the period in question, including 

economic indicators such as unemployment statistics and housing starts, indicate that 

the economy in Bon Accord was stable and the housing market was balanced.” 

 The certified tribunal record does not contain any “data for the period in question” 

that was purportedly analysed by the TBS. 

 

14. In order for the Federal Court to review the TBS decision, the Federal Court must be 

provided with these documents. These documents formed the basis for the impugned 

TBS decision and, thus, are certainly relevant.  

 

15. Based on the current certified tribunal record, Mr. Brauer is left to challenge a decision 

that is based on “indications”, data and material that was before the TBS, but he has 

never seen. 
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Part IV – Order Sought 

 

16. It is respectfully submitted that the TBS should be required to provide all documents that 

were before it when it made its decision.  

 

17. The TBS has failed to disclose unmistakably relevant documents that were before it when 

it made its decision. This has resulted in considerable delay in hearing Mr. Brauer’s 

judicial review application on its merits.  

 

18. An award of costs payable forthwith in any event of the cause is appropriate in the 

circumstances. 

 

 

ALL OF WHICH is respectfully submitted, 

 

DATED at Halifax, Nova Scotia, this   day of October 2013 

 

 

_____________________________         

Daniel Wallace 

 Counsel for Applicant 


